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) |, Sahil Surendra Saharia, son of Mr. Surendra Kumar Saharia, residing at Flat No. 5, 7"
floor, Govind Mahal, 3 Wood Street, P.O. — Park Street, Kolkata — 700 016 being the
Chief Executive Officer and Authorised Signatory of Bengal Shristi Infrastructure

i Development Limited, having its Registered Office at BUG-5, Upper Ground Floor,
Durgapur City Centre, Durgapur — 713 216, being the promoter Company of the
proposed Project “Sangati Phase 1" do hereby solemnly affirm and declare as follows:

] 1. That by a Memorandum of Understanding dated 17.08.2010 and a Joint Venture
Agreement dated 11,12.2000, Asansol Durgapur Development Authority
[hereinafter referred to as "ADDA"] and Shristi Infrastructure Development
Corporation  Limited [hereinafter referred to  as  “SIDCLY]  inter-alia
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agreed to participate in shareholding and management of a pr
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Joint Venture Company for the purpose of carrying on the busine
infrastructure development and urban structure development works.

. That pursuant to the said Joint Venture Agreement, a loint Venture Company
namely ‘Bengal Shristi Infrastructure Development Limited' [hereinafter
referred ta as "BSIDL"], the Promoter herein was incorporated.

. That a Memorandum of Understanding dated 25.06.2004 was executed by
and between ADDA, SIDCL and BSIDL. Thereafter, ADDA had executed a
Development Agreement dated 05.07.2004 in favour of BSIDL for
development of a larger land at Kanyapur, Asansol.

. That ADDA had contributed land as part of their contribution in the equity
capital of BSIDL and for said purpose the said land was valued and equity
shares were issued by B5IDL to ADDA. The land value as reduced by equity
share capital issued to ADDA was considered as loan carrying interest @ 12 %
p.a. BSIDL is making payment of the said loan along with interest to ADDA.

. It was agreed that none of the parties shall be entitled to challenge or dispute
valuation of land contributed by ADDA.

. That ADDA obtained conveyance of the land in the year 2008 and decided to
divide the larger land into four phases i.e. phase 1A, 1B, 1C and 2. Consonantly
four Supplemental Development Agreement and Power of Attorney were
executed by ADDA for each such phase,

. That the project Sangati Phase | falls within above said phase 2 and the
Supplemental Development Agreement in respect of phase 2 was entered into
as late as on 27.07.2010 and Power of Attorney on 09.09.2010. The said
Power of Attorney states that this Power of Attorney will be automatically
cease to operate after completion of the projects in all respect.

. That a perusal of the various agreements executed between ADDA, SIDCL and
BSIDL would reveal that the same are non-terminable in nature and time was
never intended to be and was not the essence of the agreement, It will also
reveal that there is no provision in the agreements which provides for
termination of the same in the event of failure to complete the projects in any
particular time frame.
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9.

That the performance of obligations on the part of BSIDL were clearly
dependent on the performance of reciprocal obligations on the part of ADDA
including timely completion of the land documentation, decision of phasing of
the project, entering into requisite Development Agreement and granting the
requisite  Power of Attorney within time beside facilitating the granting of
approvals and sanction of requisite plans within time by the concerned
authorities particularly Asansol Municipal Corporation.

10.That withholding by ADDA of NOC required to raise funds for implementation

11.

12,

13.

14.

of the projects, had delayed the implementation of project and as a result
difference of opinion cropped up between ADDA and BSIDL regarding
extension of Development Agreement and in order ta resalve such difference
it was decided to resolve the difference through Arbitration.

That ADDA had proposed the name of retired Hon'ble Justice Mr. 5. P,
Talukdar to be appointed as the Sole Arbitrator. BSIDL as well as SIDCL had
accepted the said proposal and accordingly retired Hon'ble Justice Mr. 5. P.
Talukdar was appointed as Sole Arbitrator.

That after hearing the comprehensive and exhaustive submissions, pleadings,
examination and cross examination of evidences and witnesses, citations of
various case references and arguments of all the parties, Hon'ble Justice Mr. 5.
P. Talukdar was pleased to pass an Award on 05,10.2016 whereby ADDA was
directed for specific performance of its obligations under Memorandum of
Understanding and Development Agreement entered into between BSIDL and
ADDA and was further directed to furnish/issue no objection certificates and
other consents as required for execution of the projects.

The Award dated 05.10.2016 passed by Hon'ble Sole Arbitrator is in full effect.
A copy of said Award dated 05.10.2016 is enclosed herewith.

That a joint meeting was held on 05.12.2018 at the Chamber of Joint
Secretary, Department of Urban Development & Municipal Affairs to resolve
the pending issues by and between ADDA and BSIDL and according steps are
being taken for smooth progress of the project, A copy of Minutes of Meeting
dated 05.12.2018 is enclosed herewith.

Rengal shristi Infrastructure
Development Ltd.

Saliabebs
47 5€p 0 Authorised Sigastory



15.Till date all the Deeds in respect to the other components of the larger "
are being executed by ADDA and confirmed by B5SIDL as Developer on r 5
basis. Simultaneously, the development of the project — Sangati Phase - | l:-'- in
progress,

16, All the statements made herein above are true to the best of my knowledge.

Bengal shristi Infrastructure
Development Ltd,
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Authorised Signatory
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I BEFORE THE HON'BLE JUSTICE SATLENDRA PRASAD TALUKDAR
(RETIRED],

] _SOLE ARBITRATOR

f Im the matter of :

i , ARBITRATLON

f BETWEEN

i i. Bengal Shrist Infrastmcthuro Developmenl
LseiFted ;

I 2. Shristi Infrostructure Development
Corporation Limited.

....... Claimsnis

l “fnd-
Asanssd Durghpur Development Authority

e . Respondent

!

Mr. Utpal Bose, Advocate
i Mrs, Hasnuhana Chakraborty, Advocate
Mr. Kaushik Chakravortty, Advooate

i ... foor Bengal Shristd Infrastructura Development Limited/Caimant a1
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Mr, Bhaskar Prasad Banerjes, Advocate
for Shrisli Infrastructure Development Corporation

Limited/Claimant Mo.Z.

Mr. Raja Basu Chowdhury, Advocate

pr. Sayvantan Bose, Advocate

Mr. ParthaPratimMNaskar, Advocate

forAsansol Durgapor Development Authorby/Respondent,

AWARD

The backdrop of the present controversy, as raised in the instant

arbitration proceedings, may briefly be stated as follows: -

©n Fehruary 07, 2001, Bengal Shristi Infrastructure Development

Limited, hereinafter referred to as Claimant ne.l, was Incorporated s

Joint Venture Company of Asansol Durgapur Development Authority,

being respondent hereln and  Shristi  Infrastructure  Development

Corporation Limited, belng claimant no.2. The claimant noL 1 pomipany

commenced [t business on February 27, 2001,

49 50% shareholding of the dalmant no.1 company is held by the
respondent; 49.50% of the shereholding of the daimant ne, 1 company is
held by the claimant no.2 and the remaining 1% sharcholding is held by

the public, as may be determined by the calmant no.l and Lhe

raspondent.

The respondent cagreed too enter inte & Memorandum  of

Understanding with the daimant no.l ard the claimant o, 2, inter aiia,

for the purpose of constructlon and implementation of various projects at

Gy Centre, Durgapur, Kanyapur and Mangalpur. Accordingly, on June

'S

2804 a Memorandum of Understanding was entered into by and
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between the respondent, the claimant no,1 and claimant no.2 whereby
and where under, the daimant no.L, inter alia, agreed to undertake the
Prajects at Gty Centre, Durgapur, Kanyapur and Mangalpur on the terms
and conditions, &3 mentioned In the sald MOLU, The respondent agroed bo
appoint daimant na. 1, &4 1= developer and/or agent for construction and
implementation of tha projects at City Centre, Durgapur, Kanyapur and

Mamgalpur.

The Memorandum of Understanding dated August 17, 2000, the

Joint Venture Agreemient dated December E1, 2000 and the Modification

Agreement - deted March 17, 2001 and  the Memorandum  of
Understanding dated June 25, 2004 reveal that the only contribution of
the respondent in the daimant no:l tompany was the land, Apart from
contribution of 0% of the equity capital, the clalmant no.2 was.
responsible for amanging finances and for the performance of all the
obligations of the claimant pad. I felates to day to day operative,
adminfstrative, financial activities to attain the objective in terms of the

MO and ADE of the daimant no. k.

By Development Agreement dated 5™ July, 2004 the respondent
authorized the claimant no.1 to develop 74,97 acres of land at Kanyapur
and Mangalpur owned by the respondent by constructing an integrated
township for providing housing and allied facilities and to-enier e

contracts on behalf of the respondent with prospective aliottees for the

eransfer for any or all portions of the projects.

Pursuant to the Development Agreement dated G July, 2004, Lhe
respondent handed dver e permissive possession of land al Kanyapur

and Mangalpur to the claimant no.l.
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By @ Memo dated August 9, 2005, the respondent . informind
clalmant no.2 that on scrutiny of records and survey plan, |t has been
found that the total area of the fand, which had been handed over by the.
respondent Lo the dalmant no.2 was §9.55 and not 7492 acres, It was
agreed by a letter dated September 13, 2005 that 50% of tha value of
the additional land contributed by the respondent would be treated a5 a
loan to the caimant no.1 in terms of clause 8.9 of the MOU dated June

25, 2004 and 50% of the value of the Tand will be pald to the respondel

by the claimant no. 2.

On May 12, 2006, the respondent execubed a Power of Atlormey 0
favour of the clalmant no.1 thereby authorizing [t to Lake varioys sbeps

for development of the 89,55 acres of Kanyapur land,

Subsequently there had been a change in complexion with the
pﬂr‘r.iE; agreeing to develop the project at Kanyapur In a phase-wise
manner. 4 (four) Supplemental Development Agreements were entered
into by and between the respondent and the clalmant no.l for phase-
wise devélopment of specific portions of the Kanyapur Land, For
facilitating .phase'-wisa development In terms of the Supplemenial
Deveinpment Anreements, the respondent revoked the Power of Aliorney
dated May 12, 2006 granted by the respendent in favour of the claimant
no.1 and executed 4 (four) Specific Powers of Attorney in connaection with
pach of the Supplemental Development Agreements. Copies of such

supplemental Development Agreements hawe baen duly annexed. As

follow wp messure, the clatmant no.l  had mobiliced manpower,

materlals, resources and also applied to various fimancial Insttutions for

% loans, financlal assistance etc. The respondent agreed’ to render all
§ PAITESTED

& CHALUDH reppgnable  assistance 1o daimant no.l In securing the required
_ &k NOTARY =
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sanctions/licensespermissionsfapprovals from the appropriate
authorities (vide dause B.20 of the MOU dated 25" Jume, 2004 and
clause 6.2 of the Development Agreement dated 59 July, 2004). But
unfortunately, thers was litthe support of co-operation from  the
regpondent and this resutted in an inordinate delay in getting sanction of

the bullding plans in respect of each of the phases,

The clalmant no.l despite such odd circumstances completod

phase 1A and part of Phase 1B and work Is ongoirg at Phases 1C.and 2,
since the plans for these phases have been sanctioned anly on 25" July,
2011, Due to the delay in sanction of the plans and negligence of the
reapondent to take up the matter with the Asansol Municipal Corparation,
the clalmant ne.l had te incur substantial expenses on account of idic
labouwr, manpower, materials. tools, tackles ebc. The daimant ne.l had
applled for obtaining financial facilities from varicus financial institutions

like LIC Mousing Flnance Umited, West Bengal Infrastructure

Development Finance Corporation Limited efc. Tn the past, various

financial institutions had sanctioned grant af financial fadilities in favour

af the claimant no.1 subject, however, Lo the claimant no.1 providing Mo

Objection Certificate. from the respondent for mortgage of land. The

lalmant no.l, on or about March 2012 {LIC Housing Finance Lixf) and

from time ta time, requested the respondent to Issue Necessary Mo

Objéction Certlficate for creation of mortgage In respect of the land in

favour of the claimant na. 1 fer Anancial facilities to be issued by the said

authority.

Surprisingly enough, by @ lotker dated April 27, 2012, the

ted ] Q0 had
14 sfﬁﬁmdnnt contended that the MOU dated June 25, 2 had not baen

S Al TiktinRd ond that the Powers of Attorney had expired and therefore, the
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requost for a Ne Objection Certificate could not be granted. By letler
dated 27" September, 2012, it called upon the clalmant no.d to comply
wikh eoitain terms and to make cerbain payments. The respondent

clalmed a surm of B5.3 82,46, 378/ (Rupees three croves sighty two lakhs
forty six thousand three hundred ard seventy gighty) only -as upfront
payment, This was on account of lpan extended by the respondent to
BSIDL in respect of land in Asansol and Raniganj. Regarding dividend
payment for financial year 2008-09 amounting to Rs.033,82,000/-
{Rupies ninety nine lakhs and elghty two thousand) onby was also
demanded. Tt was further Intimated by the respondent that the Board
had decided for the purpose of extension of MOU and subsequent PR,
the respondent shall impose Difference in Land Premium (DLF) rate on
the land where no construction of work hias started as on the date of
expiry of the eriginal MOU. It was further intimated that the responderi
shall d;arge BSIDL 50% of the prevalling ADSR value for the purpese of

calculation of the DLP, the average of  value, which comes o

Rs.68,16,535/- (Rupees shety gight lakhs sinteen thousand five hundred
and thirt-.r' five} only. The total DLP payable was Rs.31,74,32,402(-
(Rupees thirty one crores seventy four lakhs thirty two thousand four

hundred and twa) only.

Summing p the aforessid claims, the claimant no.1 was rezrpuested
te pav an amgunt of Rs.36,56,60, 780/ (Rupees thirty six crores filly &ix

lakhs sixty thousand seven hundred and eighty) only within 15 days from

the date of Issuance of the letter dated 27" September, 2012, a copy of

I;

which has been anpexed and marked as An nesure "L,

GGTED rding to claimant no.I, such stand of Lhe respondent was in

UDHUAT™

* NOTARMar violation of the Development Agreement dated st July, 2004 as-well
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25 MOU dated 25" June, 2004, Such hostile approach on the part of the
respondent and It's refusing andfor withholding the reguired Mo Objection
Certificate put the daimant no.l In serious difficultics and i rsed
enormous o and damage to all concerned, This prevented the clatmant
no.l from sendding thelr debt including the loan obtained from the
respondent, By 2 (two) letters dated October 4, 2012 and Nowvember 26,
2012, the claimant no.1 denled and disputed all allegations made in the
letter dated September 27, 2012 and denied that the daimant no.1 had
any liability to make payment of any amounts as mentioned in the letter
dated September 27, 2012, The claimant no.1 continued to request Ehes
respandent to grant No Objectlon Certificale 5o as ko enable it to croats
k| mortgage in respect of financlal fadlities 54 netoned by WBIDFCL, Trstead
of discharge of its ahligations, the respondent Informed the claimant ro. L
that unless the demands In terms of the letter dated 277" September,

2012 Issued by the respondent were maet, the respondent would explore

the option of termination of the Joint Venture with the claimant no. 1.

The daimant ne.1 has claimed that no amount s due and payable
to the respondent and the purported lellers datod Septernber 27, 2012
and July 22, 2013 are based on false and baseless allegations and are

liabie to be declared null and void.

Referring to the MOU  dated June 25, 2004, Development

Agreement dated July 5, 2004 and 4 (four) Supplemental Agreements

dated June 24, 2006, March 28, 2007, July 12, 2000 and July 27, 2010, It
had been dalmed that there is no provision for enhancement of valuation

o land and therefore, guestion of making payment to the respondent on

A IIEHDﬁﬁFnt of ‘Difference In Land Premium’ does not arise.

NOTARY further claimed that the total value of the land was kept provisional upon
OF INDIA '
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measurarnent of the actoal ared of land with value being fixed at
Rs.4,00,000/- (Rupees four lakhs) only per acre without &ny provision for
price escalation. The daimant no.i had been prevented from completing
winrl, an atcount of nop-cooperation on the part of the respondent and its
fallure to perform the obligations and as such, the claimant ne.1 does not

desarve to be saddied with the liability of purported ‘Difference in Land

Premium’.

The claimant no.1 has thus claimed that the said letbers dated
September 27, 2012 and July 22; 2013 issued by the respondent deservo

te be adjudged null and void.

The claimants had Invested substantial amount in the projects,
which are at different stages of completion and delay In issuc of No
Objection Certificate had put the claimants in @ difffcult situation causing
b ﬁnaﬂclal jnes and loss of credibility, The consistent negligenoe and
fallure on the part of tha respondent resulting in inordinate delay has put
the claimants into serius hardship and it also cowld not keopo 1S

commitment fo the aflottees of various premises S areas.

Many of the Intending allptbeslsi purchasers/essees canceliod
their  allotmentfagresment of the clalmant no.l and inlklated  legal

proceedings. In most of such legal cases, the claimant no.l has been

directed to pay monetary compensation.

Bath the claimants. are j.nlﬁl:liy' and severally entitled to recover
such expenses Incurred in connection with legal proceedings and so-on

aned 5o forth,

- — -
[t
£

e and vialation of the MOLU dated June 25,2004 and

]

i

e NOTAFY ¥he dovelopment agreements, the following are worth mentioning:-
SR OVT, OF INDLA
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{a) Mo Objection Cerificate as neccssary for philalning loans from
financial Institution Were not Issued by the respondent in fanvaur of
the claimant no.l In Lime. Thie resulted in lapse of already

phtalned sanctions. from financial instibulion and this hindered the

[Irriss of thie project;

(b} The respondent did fot provide any geglstance in the matter af

phtalning sanction af  building  plans from the appropriate

authorities]

{c} The respondent aeted in @ manner prejudiclal to the interest of
the project 3% wall as the clalmants, The claimants as & result

have suffered loss and they are entitied to claim the same from

thi respordent;

By letler dated 31.08.2007 the resr.!nnue_nt informed that as per

it's policy, ieases in respect of residential units would be for a perlod of

999 years and for commerdal units for 93 years in respect of projects at

Ranlgunj and Asansol. The respondent executed many lease deeds. for

resldential units for go9 years Ll ag™ pugust, 2014, surprisingly, i

stopped registration of lease deeds and suddenty by letler dated 28" of

Auqust, 2014 it changed its policy and informed that the lease deed [o7

residential units would be for a lease period of 99 ye@rs pnly. This sudden

stoppage of registration resulted in’ canceliation of many allotments and

clairants. #re apprehending civil and criminal litigations against them.

The clalmants have been competled to agres to the execution of [easn

deed having 99 years jepse period, though thie cannot Testrain the

imants from clairning thelr flght o gel the lease deeds grecuted by

pDHUR!
= respondents for a period of 999 years. It Is not possible to quantify

itie Brtent of damage suffered by the daimants due to change of policy

. hﬁnnaﬁﬂf GCourt ‘ . SEP 'ﬂﬂ
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B and decision on the part of the respendent and as such, the clalmant
T po.l has cleimed an inguiry Into damage suffered and prayed for an

aweird for zuch sum.

i Meputes and differences have therealter been  referred o

carbibradinm.

The claimant no. 1 has thus praved for dedaration that the letters
dated Sepbember 27, 2012 and July 23, 2013 Ssued by the respondent
being Annexure 'L* and ‘0° to the dalm petitien are (llegal, null and void,
The daimant no.l has alss prayed for 2n award for cancelfation of Che
a said letters. Award for specific performance of the obligations of the
respondent under varlous dauses of the MOU dated August 17, 2000 and
the Develnpment Agreement entered into by and between the respondent
and the claimant no.l and the respectlve clauses of the Fowers of

e ﬁ.l:'l'urnﬁnf granted by the respondent has been sought for, There is prayer
P for perpetual injunction restraining the respendent from taking any
further steps and/or acting on the basls of the letter dated Septem ber 27,
2012 and Juby 22, 2013. Prayer has also been made for mandatory
injunction directing the respondent te act in terms of and in #ccordance
with the MOL dated June 25, 2004, Order of mandatory injunction
directing the respondent to issue NOCs/permissionsfapprovals within a
time frame of 15 days from the date of submission of such requests by
e the ciaimant no.1 and an enquiry inte damages suffered by the claimant

no.1 on account of the respondent and an award of the same have also

been sought Tor,

& ﬂ{f In response to this, the respondent has filedl & Counter Stakement,
sl ATAHSTED
i B AlA llegations made by the claimant

D;ffﬁﬁi"ﬁ"" denying all the material a

NOTARY #u.1. It is stated that the respondent and the claimant no.2 had entered

i
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e 3 MOU on 17" day of August, 2000 where under both the parties

agreed to jointly develop  marketing, high  gquality schaogl, labour
pducation, guality health sprvices, product design and market facilities
supported by quality hinusing and water supply [mfrastrockune to promote

shtreprenours capable of guick penetration of export market,

pursuant to such understanding @ Joint Venture Agreement was
antered inko on 11™ December, 2000. Apart {ram agrecing the parties 10
have equal share, it Was rjubually decided. Uvat both the parties vinuld

participate in the management of the Joint Venture Company. By virtue

of modification of dlause, |t was proposed thal Managing Director ol the
eaid Joint Venture Company shall be nppmnted.n'nmnlnatud by Shristl
Infrastructure Development Corporation  Limited, belng claimant ne.2
herein, It was Ehus degided that the Managing Girector would  be
responsible for inoking after the day to day affairs of the said company
under the superintendence of the Board of Directors of the Lompany.
suhseguently, Bengal Ghriskl Infrastructure Develaprment Limlted, the
claimant no.1 hereln, Was incorporated and a MOU was entered into by

and between the calmant na.1and the respondent on 25™ of June, 2004,

The respondent was made responsible for offering lands, which
were to b developed by the Jgint Venture Company. Thres projiects Were
identified, of which the first being the CHy Centre project was for
development of the City Centre land at Durgapair by construckion of

l:-nmmcrdnl-r.um-nmrket complex, communiby and recreptional facilitbes

and residential ballding; the qerond project being the Acansol Project at

ATTEE TEBanyapur was for venstricbion 1ol at intograted township and residential

A ihf“ﬂi‘ug, commarcial-cum-market comipbex, community and recreational

t x* NOTARY
o GOVT. OF |pyripailitics and the third being the Ranigunj Project which was pdentified as

wanum‘;ar Eﬁ;lfr?
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NOTARY |z}
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Mangalpur Projoct and involved construction of moderm truck terminus-

cum-highway Facilities.

[ry terms of the MO -85 referred to earlier, the rosponident handed

pvor possession by way of allatment of 280,67 acres of jand ot the rate of

Rg. 7 (seven) lakhs peracre at Kanyapur, Asansol and 18.873 acres of land

ar the rate of Rs.2 {two} lakhs per acre at Mangalpur for gdevelopment of

Ranigunj Truck Terminus. The land premium at Kanyapur and Mangalpur

worked out to Hs.3,96,34,000/- {Rupees three CTores ninety-six lakhs

and thirty four thousands) onky, aut of which Bs.1,10,36,000/- (Rupees

one crore ten lakhs and thirty six thousands) only was to be pakd by the

claimant no.l at the first instance to the respondent and the balance

amount of Rs.2,8558,000/ {Rupees Lwo ErOTes plghty five lakhs and

nipety elght thousands) only was Lo ke breated as I0an advanced by the

responcdent to the dalmant no.l afer adjusting. the amount of equity

shares issued to the respondent n the claimant na.l.

Eyheequently, & Development Agreement Was executed on 5" of

July, 2004, It was followed by execution ol necessary Power ol Attorney

and $upplerricn’rar:.r t:ewcluprﬁant Agreement for phases 1A, 18, 1C and

2. The ¢lalimant ne,1 falled 0 hanout fts commitment for which a reporl

dated 247 October, 2011 was prepared on the financlal status of the
the claimant no.1. The report neflects that 24

project undertaken by

pcres of fand - for Phases 1A, 18 and 1C have been mortgaged for

ancial instibulions and 1t was in breach of the

phtaining loans from the fin

termt of the MOU and Development agreement, The clafrnant moc was

Thae terms of the ML

A
TE mmannglnn;r the affalrs of the daimant no.l.
-
from the: date aof

Hijfamided that within 2 perlod of 7{seven] years

OTARY »
¥ cution of the MOU dated a5t of June, 2004, the claimant no.1 shall be
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pbliged to pay to the respondent in installments . the  =sam  of

Rs.1,10,36,000/- {Rupees one crore ten fakhs and thicty six thousand)
only at the first instance and the balance of RS.2,85,98,000/-(Rupees two
crores aighby five lakhs amd ninety elght thousand) only after adjustment
of equity shares allotted to the respondent in the claimant no. 1 within a
period of seven years from 25" June, 2004 After necessary adjustment,
a sum of Bs.1,97,93,004/- remains cutstanding to the respandent from
the clalmant noe.l s a loan in terms of clause 8.9 of the dgrecment dabod
25% of June, 2004, The clalmant is liable to pay Interest at the agreed

rate of 129 per annum on the said sum till realization.

The time for execution of project expired on 24™ June, 2011, Sut
on 25 July, 2011 the daimant no.1 requested the respondent to extend
the period of the Development Agreement for the different phases of

Shrishtinagar and Ranigunj Square for a perled of seven year.

Admittedly, the claimant ne.1 had defaulted. In order Lo make the
claimant no.1 accountable, the respondent decided to Impose congitiens
for granting .extension, The clalmant ne. 1 was asked to make uphiont
payrment of Rs.1,97.93,000/- bejng the oulstanding amaount af loean
extended by the respondent to the claimant and Interest of the agreed
rale of 12% per annum, which worked out to R 1, B4, 53,378/ {Qupees
one crore eighty four takh fifty three thousand and three hundred seventy
eight) only as on 31% of March, 2012. The other conditions set forth: for
granting extension would be corroborated from  the letber dated 277"

September, 2012 issued by the respondent.

fhe claimant ne.l by letter dated 57 October, 2012 while

Hlﬁ UD}'fUH.pnnding bo the respondent's proposal, proceeded on the premise that

ol L * NGTAE?*
[CENT. OF ;Num{'wlthstamllng expiry of the original tenure of

the Memorandum of

BeRagd. Mo.-5534/00
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.‘h Understanding, the calmant wes entitled to continue with the loan and

there was no guestion of the respondent demanding repayment of such

loan at that stange. The said letter was followed up by a letter dated 26

| Movember, 2012,

The present procecding i in iKself a non-starber, since it has been

Initinted on the basls of letter dated 31% July, 2013 issued by Bengal

Shristl Infrastructure Development Limited, the dlatmant noul. In the
claifm petiton, Shrist Infrastructure Development Corporation. Limited
has dlen hepn added as a claimant, but £ does not hova any dause of
action Tor initating  the present arbitral  proceeding. The present
proceeding has been Initiated with the sole object of defaying andfor

t avoiding the obligations that the claimant no.l was required to comply In
% terms of the letter dated 27 September, 20132,

1[t la the specfic stand of the respondent/ADDA that the clalmant
no,1 falled to ewecutis the project in one go and at its instance, it s
agrecd that Kanyapur Project would be developed in.a phased feanner for
which four Supplemental Agreements would be entered into. Those were
! executed to Taclitate the execution of the project by the clalmant no. |

The claimant no. 1 faited to execute the Project within the shipulated time

was prepared on the financial status of the Project. Orfginal Power of

Attarnay in favour of the daimanl no.l was reviaked In the changed

llrg. and this would be reflected from @ report dated 24 Qctober, 2011, which

clrcumstances and fresh Powers of Atterney were subsequently executed

this was done at the Instance of the dalmant no.i,

[t has been hirther claimasd that the respondent s ol the

AODHUR

A
NOTARY * of the sanctioned pian for construction of building,

authority for issuance
T, OF INDL& was the oblination of the ciaimant nec| o oghtzin sanctioned bailding

. No.-6584/03
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plan. Delay in ohtaining such sanctioned plans cannob be atlributed to the

respondent, There had been no failure of negligence on the part of the

respondent, The clalmant no.l had no authority under the MOU dated
25" June, 2004 or under the subsequent Development Agreements to
mortgage any part or potion of the lands, which form part of the
Development Agreements. Censequently, the question of the respondent
providing ‘No Ohbfectlon Certificate’ to the calmant no.l1 bo mortgage tha

fands eovered onder the Develppment Agreemeaents cousld not have arison.

% On account of fallure on the part of the claimant re.1, it could not

generate revenue andfor profits for whlc!-n it did not pay the dividends

Failure Lo pay the dividends Is directly attributable to the claimant no. 1.

It is emphatically claimed that contents of the letters dated 4" Oetoher,

2012 and 26™ November, 2012 were wholly unacceptable o the
respondent: Obviously, by such letters the claimant no.1 was attempling
to llegatlly absolve itsedf of the contractual terms, which was nol
permissibie. Mere fact that the Board of Directors of the clalmant na.l
has rcprcse_:r:taﬂue of the respondent does not in any way suggest that
loan obtained from the respendent can only be repald upon availing
finance facliities from financial Institution and not  otherwlse. The
Memorandum of Understanding dated 25" June, 2004 or the
Development Agreements dated 5 July 2004 or the Suppiemental
Agreements dated 247 June, 2006; 28 March, 2007; 12% July, 2010 and

27 July, 2010 could not contain any provision for enhancement of

valuation of lands or the respondent cannot be permitbed to ask for

J_,-"d|ﬂ'2rl:nr..'l.'. ev land premivm whils congidering the clalmant na, i's regquest
I for granting extension. Admittedly, the claimant no.l had failed to

LiFd
" ':cxer.ute Hie contract within the contractual peried and it was this open

OF MDA the respondent to claim difference in land premium while granting
j. No.-6584/C3
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pecessary extenslon, The claimant nou cannot be permittad o fatl back
on the original terms of the contract to disentitle the respondent frizm

claiming difference In fand premium while granting extensiomn.

The respondent has categorcally denied- that [t had Faited Lo
comply with the obligations under the Memorandum of Understanding
dated 25™ June, 2004 or the various Development Agreements or on
aceount of refusal on the part of the respondent to fulfill its obligations
under the Memorandum of Understanding dated 25" June, 2004 or the
various Development Agreements entered inte with the clalmant ne.1, it
was unable to hand over the contracted arias to'the intending purchasers
within the agreed period of time, The respondent has further clalmed that
It was under no ohligation to make ever any "No Qbjection Certificate”’ to
enable thé daimant no.1 to obtain toans from financial institution. It Is
denled, that the aforessid can be summarized as a breach under thao
Memorandum of Understanding or the Development Agreements or
Powers of Attomey as alleged. The respondent has then claimed that it
was the responsibllity of the daimant to obtain sanckioned hui:éling plans
and fallure fo obtain such plan in time had resulted n delay and same
cannot be attributed to the respondent. It has been submitted that as of

taday the contract has already been determined and nothing remaing o

he done by the respondent:

Thus, while catngorically and specifically denying the allegations

made by the clalmant and asserting that the daimant not is any no weay

entitled to get refiefs prayed for in the claim petition, the respondent has

gﬁ/mught For it dismissal with costs,
D

AUDHU  the gaimant ro.l has filed rejoinder to the counter statement of

e NOTARY =
! VT OF IDgacts submitted by Lhe respondent. While denying all the miaberial

d

.!#11- No.-6584/08
idhannagar Coun
-North 24 Pgs t 7 SEP ﬂl

[



17

Such

allegations mmade. by the respondent - in sech counter Statemaent,

claimant mol has mentioned that soch countefd staterment sulfers: fram

gross suppression and misrepresentation of materials Facts. There had

been nio fallure on the part of [he daimant no 1l to honoor Ay

eommmitment. 1t has denled that 27.04 agres of land in Phase 14, 1B el

1C were mortgaged for obtaining loans from the Mnancal institution in

hrpach of terms of the MOU and pDeyelopment Agrecments, 1 has hirther

depied that no permission was sotight from the resporvient or that it did

aot have its approval, The respondent had fself ssuad Mo Objection

Certificate’ in copnection with the aforesaid development. It i% further

allegations that loan of the respondent, who B one of the promabers an

be repaid only after repayment of labitities pertaining o lenderfs) [

Ainanclal institution{s) of the c¢lalmant no.l from whom they have Laken

term  loan for  development of the Project, When the respandent

demanded repayment of (ts loan, thi claimant ne.1 had a running term

laan from LIC Housing Finance, which was yet to be repaid and thus o

guestion could arse of miaking any payment 1o the respondent before

repaying a term loan.

The claimant no.1 has specifically alleged that the respondent did

not provide any. assisiance In papediting the process of sarction of bhe

puilding plans with the rpslt that the bullding pkans. wens sanckivnad

belatedly and the construction could only coOmmEence thereafter. The

clalmant no.1 has denied that it did not-have any right to mortgage any

part ar portion of the land for the purpose of ebtaining fnance facilities
-

g i markies. Such claimant no. 1 has

umchsF B Bgresments el
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loss, IL has been further denied that bhe contract between the parties has

been determined and nothing remaling to be done by the respondent,

When hearing of the matter reached il penulifmate stage, learned
counsed for the partes expressad their desire to file Written Motes of

Arguments, Unfortunately there was belated response on the pait of the
claimant In this regard,

After due consideration of the pleadings on record and having
regard to the submission, the following points are formulated for

adjudication:-
Points for adjudication

1) Is the present proceeding maintalnable in its present form

and prayer?

2} Had there been any laches on the part of the respondent so
a5 ko entitle the claimants to get relief in the manner, as sought for?

3} st within the competence of this Tribunal to grapl relief by
wiy of directing specific performance of contract?

4] Ara the dalmants entitled to get an-award for declaration

and specific performance in terms of prayers made? -
Decision with reasens

Point ng.1,
At the time of hearing of the matter, nothing specific was urged

chalienging the maintainability of the proceeding.

TED _
Upan careful consideration of the facks and clrcumstances and the

HAUDHURI

& NOTARY #yarious materials on record, this Tribunal is inclined to hoid that the

VT,
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Bort

present procecding s wery well maintainable, This point accordingly gets

dpclded [n favour of the calmants.

peint nos, 2. 3 and 4.

All these points are taken up at a time for the sake of convenlence

a= well o2 for proper appreciation.

Irviting attention of this Tribunal 1o the Statement of Clairm, it i5
eontended that the ;Epnmlenr..".ﬁsansnl CiergapLr Development Authority
{hereinafter referred to 'ADDAY) falled, neglected andd refused to fulfill 1ts
obllgaticns coniained in the Memorandum of Undarstanding dated August
17, 2000 and Development Agrecments anteted into by and between the
respondent and the claimant no.1 and respective clauses of the powers of
attorney granted by the respondent to the clalmant no.1. The respendent
pfter r:.aulng faled  and neglected T jssue  na  ohjection
ctrﬂﬂca'r:as.fc:nnsnnt r.ErtIT|_|:ateﬂ,n'perm155mrrs.-'uppru'-rals and  without
fulfilling 1ts obligations under the varlous agreements as refarredl o

sarlier amd. powWers of atborney, is preventing claimant from performing

thelr reciprocal rnl:rllgatlnns, pceording to the claimant, the respordent By

letter dated September 27, 2012 and July 22, 2013-has contended: that

the agreement between the parties had expired and had raisod various

demands on the dalmants contrary Lo bhe terms of the Memaorandum of
Understanding dated Auggust 17, 2000 and the Development Agreaments

as well as respective Clauses of thit powers of alliomey-

Learned Counsel, Mr. pose has categorically cubmltted that the
afaresald documents would convincingly pstabiish that the agroemorls

the partles are not terminahte save and except in speclfic cases

between
o Hunzhidad i thie agreemonts themselves, Sinoe Ao cuch case has arisen,
D’THHY--
GF INDjghe sald two |otbers are woid ol imitio.  According Mr. Bose, learmned
No.-6584/08
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Mém (b was then submitbed that - the delmant. ne,l commencel  tha

'ég’ ALIDH LAfrpiopment warks diligen

counsel far the claimant no, 1, the respondent was under obligation to co-

pperabo and assist thie claimant in- execution of the projects and: bo
istuefgrant no objoction cetificate, permissions, approvals etc. Referring
b anmexure’ K, M and N to the ceaternent of daim, Mr. Bose
mentioned that there had been no lack of initiakive on bhe partoof the
claimant to get such pErMISSIoNs andfor approval, 10 was furlher
submitted that the respohdent is represented on the board af thi
daimant fie.l and no resolution: tan be passed without the approval and
o least one nominee of the respordent as per clayses in thae MOLE 1T was
thign conbended that [he respendent was wioll aware that withouol 15

permission, building  plan waould not be sanctioned, loans against

mortgage of land would nat be granted by the banks and finaneis!

institutions, This would consequently hinder and delay the execution o

the project besides caiising substantial monekary loss to the claimants.

In this context, atbention of Ehe Tribunal was drawn o the

evidence of the witness examined on behalf of the claimant nocl, who

deposed that the respondent was suppesed Lo provide various support Le

the clalmant, but It was ot S0 done, Such witness further feposed that

the respondent had nob provided land free from all encumbrances and

this was brought to the naotice of the respondent by making & wrilton

aimant that the

(.
complaint, It is further ewvideénce af such witress h'f the ol

respondent did not facilitate in the matter of sanction aof the building plan

and did not get land free from all encumbrances, which delayed the

sanction of the building plan.

tlv and completad phase 1A and LB, According

| NDT‘“'R?"LD the claimant no.d, work 15 aodng on at Phase 1C and 2, since the plan

SogvT OF |

WA
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for these phases have net been sanctioned uritl 257 of July, 2013, Such

delay in sanction of the plans and fallure/nogligence on the part of the

respendent rasulted In claimant ncurred substantial expenses on account
af idle labaur, manpower, materisls, tools, tackles et Evidence von bahalf

of the cdlalmant ho.1 In this regard has virtuakly remalned unassaiiod

:I*' Mr. Boge, leamed counsel, categorically submitted that the various
™ clauses n the Ioint Venture Agreement dated December 11, 2000
w (Clause A — page 36] Clause 5.2 - page 39 Clause 2 = page a2l
._: Memarandum of Understanding dated June 25, 2004 (claus i4 - ¥1) and
=, pevelopment Agresment dated July 5, 2004 {clause 4,3 - 87 and clause
=, 7.1 - page 9) would cleary demonstrate that even tho execution of the
di] project, Lhe agreements  betwesn the partles were non-terminabie,
= According to him, issuance of a letter by the claimant secking extension
:- canmat bead to the conclusion that the agreement b5 terminable, He has
- : reférred to the evidence of witness, Sunil Tha, in cross oxaminaticn i Ehis
b regard,
—_
On behall of the daimant it was thus  submitted  that e
‘: 7 rn:ﬂ-pmduni‘ had ne scope to threaten the termination of the agreements
-::'--: and had acted Hegally by proposing to extend the agreements only upoen
. fulfiliment of various conditions. IT was further submitted that there is no
=i provision for payment of differential land. premium in any of the
L agreements and the claim made by the respondent an such account in
= the lotters dated September 27, 2012 and uly 22, 2013 are thus Megal
1 and void.
Referring to evidence of respondent’s witness, Bratin ‘Challedjes,
oy DHEIR fic was assocated with the respondent since December 2, 2013, it
= B{:,’Pgéﬁxgvﬁs submitted by the leamed counsed for the claimants that such witness
SThegd. No.-5584/08
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Puitng

eotild have had no knowledge about the pertinent facts of the case, which
have all ocourred prior to December 2, 2013, According to Mr, Bose such
witness an behalf of the respondent, Mr. Bratin Chatbejee, sulfers

nherent hollowness and Iatent weaknoss: The respondent has not been

agreements between the parties,

On the aother hand, In the Written Notes of Argument filed on
behalf of the respondent it has been contended that the Memcrandum of
Understanding was originally entered |nto by and between the claimant

an the ene hand and the respendent on the other on 17 August, 2000,

EE able to prove the performance its reciprocal obligations under the

inter aila, with the obiect of entering into a Joint Venture within a pexriod
of twio vears (herefrom [or the purpose of ‘carrying out development
work, On 11" December, 2000 & joint Venture Agreement was exooutid
wheraunder the modalities in connection with formation of the jainl
Venture Company and the administration pf such company was sel forth,
It was, inter alia, provided that such Joint Venture shall subsist so long
the parties bo which joint Venture continues boretain Inl:er-&: Eherzin,

Accordingly, Bengal Sheistl Infrastructure Development  Limited  was

Incorporated on 7" February, 2001, On a5 June, 2004 another fresh

MOU was executed which had overridden ali previous agriements

hetween the parties, In terms of the same, the respondent no.l agreed

to appoint the respendent ne.2 Le., Joint Venture Company as develaper

for development of certain [ands I an arcu nct Asansol and Durgapur ared

far and at a consideration as set forth thereln and inter affa, providing for

reEpayment of financial secommodation given tx bhe Joint Menturs

Company within a period of seven years. The terms of the development

5

D
e noted in @ subsegquent development agreement dated s Judy,
Huﬁi‘ q q

OTARY % 7004 The revised memorandum had the effect of overriding  and
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povating the prévious [Erms. The same, fber afis, provides ihat thee
projects was o be completed within @ perintd of soven years of gugh

pxtonded time as may be agreed,

A power of Abtorcy wass subseguenily execubed in favour of the

joint  Verture - company. The said eampany could not execute the

development project In one. go and far these, development cormmenges

ot the Instares of the claimant in phases as detafiied herein below:

1 ool [ Phase | Dascription of Land “Date of power |
| supplemsental | Mumber | af Attnreey - |
| Developmant
| Bgreemenl I |
— e —_— e — e - S
i, Jumee 24, 2006 14 37,044 acres in Juene 2%, FO0G
Mouzakumargsr  f .
7. | March 28,2007 | 1B 16,472 acres In Mouza: March 28,
Ganrgl, Gobindapur and San?
Kumargir i
o R | . S ) Sl
3. T e 3 1 S o 10 & 74 acres in Maura- Soprember 9, |
i Gopplpur and Humarpur 010
4. | iy 27,2010 |2 31478 acres of Mouza — | September g,
Ganrul and Gobindapur 2010

Conseguently, Power of MDOMMEY WS alsg executed for execubion

of work in phases anc accordingly Power all Attormey and supplemental

Agreement for Phase 1A, 1B, 1C amd 2 were precubod, kel alia, for

affective execution of the project, The clatmant. had defaulted in adhedng

b the repayment schedule. 1t applied for extension of the dovelopment

agreements. The delay In axecutlion was found unjustified. As such, the

pplication dated 57 Fehruary, 3017 secking extension of MOU as also

permission to mortgage was eopditionally geanted by the respondent

subject to the following

T. OF INCNA 17 SEP Eﬂﬂ




o o iy Repayment of the loan extended by the respandent to tho

Joing Wenture Campany;
By Ii} Paymment of dividend;
([h] Payment of additional lnan premium;

iy felng eggrieved, the dalmant had referred such matter to

Arbitration seeking reliefs as mentioned in the Statement of Claim.

Mr. BasuChowdhury, learned counsel for the respondent subimitted
that the claimant had nat pleaded that it was ready and willing to adhere

i to the terms of the contract nor it proved its readiness aiud willingness,

in this context, learned counsel Mr. BasuChowdhury submitted

that perusal of the MOU dated 252 Jyne, 2004 and In particuiar iks Clause

i {f) would demonstrate that the temms of the same shall prevail over
T athers and previous agreements: between the parties, Clause 8,12 af the

cald MOL mmakes it ahundantly clear that ot the first instance, the

:_. claimant r-u:ur.I woulkl ‘be obliged to pay the respondent facl amelnts
1 mentioned in clause 8.8 of the MOU within the maximum pe riod of seven
== 3 years from the date of execution of the Tevised MOU, Learned counsel
= then contended thal admittedly the caid sum has not been paid in Tull,
= The ciaimant having faited to act In terms of the agreement/MOU cannot
B ke entithed to specific performance thereof,
=1 Referrding to Section 16 {c) of the Spedfic Reliaf Ack, It waf

b submitted that it bars grant of above rellef inaemuch the claimant had
B . i Afailed to aver and prove that be had performed amd or is always roady

- /‘V and willing to perform the essential terms of the agreements, which are

Mg /ATTESTED
sk S. CHAUDHURI
o GWEﬁTKSH '
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to be performed by Rim, In this context, reference hod been made to the

judgmient reported in AIR 1967 SC 8692 and AIR 1968 5C G82.

Mr. Basu Chowdhiry submitted that though the clalmant has asked
for spocific performance @ of the MOU dabed 17" August, 2000 yot
porusal of paragrophs 7 and 8 of the statement of claim read wilh Clause
{f) of the MOU dated 25" June, 2004 makes It abundantly clear that
dlauses of the said MOU dated 25" lune, 2004 shall everride andfor
prevall over previous agreement. Mr. Basu Chowdhury further submitted
that the claimant must stand In the procecding on Its own strength and

certainly not on any ilusory weakness in the defence case.

pefore proceeding further it may be necessary to refer [o Section
16 of the Specific Relief Act; which had been strongly relled upon by the

learned counsel for the respondent. The same reads as follows:

"16, Personal bars to relief. — Specific performance of a contract

cannot be enforced in favour of a persor -

{a)who would not be entitled o recover compensation For its

breach; or

{b)who has become incapable of performing, or vinlates any
pssential berm of, the contrect that on his part remaing o b
performed, or acts in fraud of the contract, or weitlfully acts-at
variance with, or in subversion of, the refation intended Lo be

establlshed by the conbract; or

{c)wha fails to aver and prove that he has porformved or has
always been ready and willing to perform the eszential berms of
the eontract which are to be performed by him, other tharn

terms o the performance of which has been prevented or

ED wabtved by the defendant
DHUR!I

* NOTARY »

AT, O
e | 7 SEP 2018
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‘“5'-& not arbltrarily as adumbrated under Section 20 of the Specific Relief Act,

e
!h. 1963, [t was emphatically contended that Section 16{ <3 of the Spocifi

Bidng,
Relief act, 1963 envisages that plaintiff must plead and prove that he had
performad or has alwavs Loen rzady and willing, to perfoerm the essential

terms the performance of which has been prevented or walved by the

| teerms- of the contract which are to be performed by himg other than thoseo

defendant, Mo dodbt, the continuows readiness end willingness on the
part of the plaintiff is & condition precedaent to grant the relief of spadific
performance. Such proposition of [aw finds support in the decision of the

Supreme Court In the decision of Supreme Court in the case of Quseph
Varghese v, Josepl Alay, (1969) 2 SCC 539,

I this context, i i worth. mentioning  thal anoaverment af
readinnss and willingness in the plaink is not 2 mathematical tormula,
which. should only be In specific words. If the averments in the plaint-as a
whale do clearly indicate the readiness and willingness of the plaintiff o
fulfill his part of the obligaticns under the contract which s the subject
matter ol the suit, the fact that they are differently worded will nat

militate against the readiness and willingness of the plaintiff In a suit fo

spedfic performance of contract for sale [Ref AnfglaseYolhaninamn v

Deriving inspiration from the decision I the case of MSz

HMMW.MMM&H: it can
very well be held the compliance of “readiness and willingness" has to be

Im spirit and substance and not in leste i and form®: Tt iz thus clear thit an
o

__.-'
sverment of readiness and wilingness In the plaint Is not a mathematical

ﬁ:uygm which should onty be in specific words. If the averments in the

nt 35 a whole do clearly indlcato the readiness and willingress of the

LTk I
9384} ot 1 SEP
e O -




" plaintiff to Fullifl his part of the obiigations under the contract which is
o subject-matter of the sult, the fact that they are differently worded will
pot militate agalnst the readiness and willingness of the plaintiff in a sult

of speclic performance of contract for sale,

The explanation readiness and willingness"in law does nok demand
or deserve an Interpretation with mathematical precizion. Law does not
necessarlly demand dotting of every i and cutting of every 't The Court
or Tribunal cannot afford to miss the wood for the trees and overall
reading of the avermeant in the application in the present proceedings

clearly Indicate anxiety on the part of the claimants to proceed with

asslgnment.

Deriving support _and strength from the decision: in the case

- between AE.G, Carapict v, A, Y. Derderian reported in AIR 1961
[ il = ﬁ!gﬂw;{ﬂj_ﬂ,l it was submitied by Mr. Bose the learned
enunsel for the claimant that a party should put his case in £ross
examination of witnesses of the opposite party. This s not marely o
technical Tule of evidence, It is a rule of essential justice. It serves b
prevent surprise at trial and miscarriage of justice, because il giwes
nitice to the other side of the actual case that is going to b mvade when
burn of the party on whose behalf the cross-examination s being made

L =L comes to give and lead evidence by producing witnesses.”

1t was then submitted by Mr, Bose that evidence on record clearly
indicate that there was no such cffort on the part af the respondent ta

astablizh that there had been no ‘readiness and willingness"on the part of

-

tﬁE claimant. While answering to the polnt raised by Mr. Basu Chowedhuey

g
E]h‘ T"[ Epthe learned counsel for the respondent, Mr, Bose relled wpon the decision
CHA
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Vijay Khetan apd Ofs.reporiid in (1999) 5 Supreme Courl Cases
£51. The Anex Court In the said case beld that merely because there is
need for exercdse of discretion in case of specific performance, it cannol
be sald tht only the vl court can exercise such @ discretion. Displtes
refating to specific perfermance of a conbract can be reforred Eo
arbitration. There 15 no provision In the Gpecific Relief Act , 1963 that

issues telating to specific performance of contract relating to immovabie

property cannat be referred to arbitration.

Claimants’ witriess, Sunil Tha, has referred to the evidence in chief
and his signature therein. He had been cross-examined at length. In
crosseexamination, the safd witness stated thal as per Mermorandiirm of

Understanding, they were required to pay 50% of the land premium &l

the prevalling rate and they made such payments. It is In evidence in

crnsss. pxamination that it was obligation upon both the partles, the

claimants as well as the respondent, o discharge thelr respective

obligations.

While agreeing that it was obligation of the claimants, #ccording to

the Development Agreement, Lo take step for sanclion of the plan for Th

project under ADDA, [ather was supposed to provide the claimants with

fnd free from all encumbrances.

In cross-examimation, - such witness, Sunil Jha, has referred o

variopus documents, which hove boon marked Exhibits A series. Spesific

sufgeston was given o syeh witness that the Dovelopment Bgroemenl

was for a periad of Seven yesrs only and not Gt completion of the project

hat such witness clearly disagreed. It appears that witness Sunil Tha

TEpfirmly stoad the test of cross examination,

AUDHUR

* NOTARY »
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i TFEETED

By lotter dated 27 pf Gpptember, 2012 (AONEXUTD Y Chief

Expcutive Officer: of Asandol Durgapur Development Authorily asked the
CEO of BSIOL to pay up an amount of Fis.36,56,60, 780/ within 15 days
from the date of Issue of the ietter. Tt was categarically stated thal ADDA
weould consider the matter of extension of MO and POA and permission
for mortgage of land, as prayed for, only after adl the outstanding dues

are cleared by the BSIDL within the stipulated Hme:

Attention of the Tribunal was drawn fo the Memorandum of

Understanding dated S5 uf Jure 2004 being Annexune ~*E' to thet claim

application, Reference was matle to the variows clauses of the sau MOL

a6 well as the Schedube 11, Schedule TIL and Schedule IV of the same.

Elmilarly Mr. Basu Chowdhury referred to Development Agreement dated

5 of July, 2004 and crehadule T to the same. Aecording ko him, proper

appreclation ef the various | clauses and the schedules would clearly

indicate that It was for the claimants to cxecute thie work ps mutsally

agreed upon. He further submitted that Supplemental Crewelopment

agreements one  after another, were done at the instance of the

cilrmants;
O the other hand, Mr. Bose, Lpamed Counsel for the claimant

no.1 after referring to the various clauses of the relevant documents

categaorically sigbmithbed that thers wasnn provision for yermination of the

agreement except on the grounds a& clearly indicated. It was subnltbed

that the agreement could only terminate (A) on the date when the

mmpun-:,r is wourid up; (B) for Ehristl or ADDA, when they Ceast bo-bee a

sharekoider in the company. According bo Mo Bose, combined reading of

four agreements would clearly point cut that witheut effective support

::n:--nperatlnn of thie ADDA; L wos virtually impossibie for the

 Ho-B5a4ne 1 7 SEP 2019
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clalmants bo move; even they could not properly convince the bank and

financial insticution. Referring to annexure *LY, £ was submilled that there
. had been unjust assertion made by the ADDA and the direction for
tlaiming of Rs.36 crores and odd as well as the future consideraticn lar
pxtension of MOU and POA and permission for modgage. of fand.-elc
could not be justifiably thrust upon the daimants, Referring to the copy
of the lotter dated 22 July, 2013, being Annexure '0° addressed o the
Chicf Cxecutive OFficer, BSIDL, it was submitted by Mr. Bose that there
had been further threat of cancellation, which is not periissible under
the agreement, He also submitted that a point of law, which nesd not

necessarily be pleaded, ought to have been put in crogs-axamination.

Attention was Invited to the evidence of the [wo wilnesses
ewamined in the proceeding. While submitting that the categorical stand
of the, claimants In the present proceeding has -wirtually remained
unassailed, Mr. Bose went on to add that evidence of the respondent
eyffers From inherent vagueness as such witness admittedly does nnt
seem Lo have any direct knowledge of the facts and droumstances and

his evidence cannol inspire confidence of the Tribunal.

Considering all the facts amd clroumstances of the present
contraversy and having regard to the varlous documoents and materials
on record, T am Inclined to hold that any threat of cancellation in the
v factual back drop of the present proceeding is not permissible, The

catagorical stend of the respondent that the agreement subsists cannol

e just be brushid aside.
"t E. ’// .-___ 4
s On eareful seruting of the various clauses In the Agreement, MOU

 RITEST
-"h AUDlE'I'I}UﬁE} POA, it appears that there had been intially lapses on the pait of the

N OTARY & ADDA. There |5 no scope for controversy that without suppaort of the
i QF INDiIA
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ADDA the claimants could mot effectively proceed with various othes
follow up sbeps for proper Implementation of the project. [t appeard that

inftinl wice persiskbs,

It was emphatically mentioned on behalf of the clalmants thal
o Iy there Tz no demand for compensation, Bul the two decuments, as
referred to earller, belng annexure L and annexure 07 do not seem Lo

have any legs lo stand upon and as such, they are IFable Lo be declered

wpidd.

The scope for this Tribunal to grant refief by directing specific
= performance had been  already dealt with. There is no statutory
rastriction and perhaps no reason for not giving an award for specific

performance In a manner as sought for.

N ;All the points ralsed curlng hearing this stand disphosed of,
it The claim application succeeds te the following extent:-

Claimant no.1 thus |s given an award by dweay of adjudging the

letter: dated September 27, 2012 and July 22, 2013 being Annoxures L
{157 l anﬂ.'{:-' yold and the =ald two documprnts thus stand cancelled, The

g ! | claimant no.1 furthor gets an award for apacific performance of the

; II . .
. I! obligation ‘of the respondents uder  the' warious clauses - ol tha

e B Memarandum  ©f Understanding dated August 17, 2000 and  the

i
Develnnmiont Agreement entered inbo by and hetween the respontent

and the o oalmant nod and the respechve . clauses of the Powor ol

Attomey granted by the respondsal 1o (e claimant po L. The ciaimants

L ik ™ do aot an order of mandatony Injunction directing the respondent to act
e I TESTED in lenms of the Mok dobsd dome 25, 2004 helng annésdre ‘Y hy
SLCHAUDHUR|
LFHOTARY *
TOOE INDIA
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the daimant no.2 as required for execution of the projects,  The
respondent fs further directed to act In terms. of the development
agreoment entered into by and bebween the respondent and the claimant
no.1 and the respective dauses of the power of attorney granted by the
respondent to the daimant no.1, The respondent is also direckted to issue
‘WOKCs' / permissions | approvals within o perlod of four wieks rom the

date of receipt of request for the same.

Having regard to the nature and the background of  Ehe

controversy, the parties are directed to bear thelr own respective costs.

The arbitratlon proceedings were conducted during the period from
22.12.2014 to 05.10.2016 and “award’ given at my residence at 2L8,

Sauth End Park (Top Floor), Kolkata - 700 02t

I hereby make and sign this arbitration award - this 05" ‘day of
Oetabrer, 20106,

Slgned copy of this award be supplied to the parties In compliance
with sub-section (5) af Section 31 of the Arbitration and Conclliation Act,

1996,

Dateed | October 05, 2016,
Justice Sailendra Prasad Talukdar (Fatd, )

Snole Arbdtrator

< I
/7 LB Ly
Z// "
{ ArTESTED
S. CHAUDHURI
* NOTARY %
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Government of West Bengal

w Departnient of Urban Development & Municipal Affairs
Tewn and Country Planning Branch

"Nagarayan”, DDF-8, Sector-1, Bidhannagar,

Kolkata-700 064.
N0.2976-T&CP/C-2/1M-11/2014 Dated, Kolkata, the 11% December, 2018
From : The Joint Secretary to the

Coavernment of West Bengal

5 R i} The Chief Executive Officer
Asansal Durgapur Development Authority

-

The Director, Bengal Shristi Infrastructure Development Limiled
Administrarive Block No.-1, City Centre, Durgpur - 713 216,
West Bengal.

A

~ub, Minutes of the meeting held on 05.12.2018 at 12.00 noon in the Chamber
of the Joint Secretary, Department of Urban Development & Municipal
Affairs, in connection vith the Issues of Arbitration between ADDA &
BH51DL along with other Issues.

-

| am diveetid to state that a mecting was held on 05.12.2018 at 12,00 noon in the
namiber of the [oint Secretary; Department of Urban Development & Municipal Afkairs,
y comneetion with the lssues of Arbitration between ADDA & BSIDL along with other
sues, Minutes of the meeting is enclosed herewith for kind information and taking

eoessary action accordingly .

Yours faithiully,

sclon s Stated, __}@!ML&EF Che #
Joint Secretary to the
Government of West Bengal

w0 2976/1{1)- Tl !*fﬁrﬁhfrili_ig{ﬂi Dated, Kolkata, the 11" Plecember, 2015

Loy Forwarded for i:l'l-!lliu'l'l"lzll'l.lqjh-lﬂ_i
The IS Locthe Principal Secrelary of this Diépartment,

-~ =

L' -
Y ATTESTED
i ; Jeint Secretary to the
S. CHAUDHURI Government of West Bengal
* NOTARY »

GOVT., CF INDIA
Regd. No.-6584/08
Bidhannagar Court
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05.12.2018 at 12.00 noon in the Chamber of the loint Secretary,

Minutes of the meeting held-on
n connection with the Issues of Arbitration between

Department of Urkan Development & Municipal Affairs, i
ADDA & BSIDL along with other Issues.

The following officers were present in the meeting (Copy of attendance sheet annexed) :-

Smil. Sumita Bagehi, Joint Secretary, Department of Urban Development & Municipal Affairs.
Sri 5. Arun Prazed, CEQ, ADDA.

Sri Soumya Chattopadhyay, AEO, ADDA

Sri Bratin Kumar Chatterjee, Sr. Law Oificer, ADDA

Sri Sunil Jha, Director, Bengal Shisti Infrastructure Development Lid.

Sri Ashish Tha, DGM-Legal, Bengal Shristi Infrastructure Development Lid.

Sri %, Thakurata, Chicf Town Planner, Department of Urban Development & Municipal AfTairs.

Dr. 5, Dias, Sr. Law Officer, Department of Urban Development & Municipal AdfTairs.

ey b e

= R

Joint Secretary, Department of Urban Dcw:.lnﬁme.nt & Municipal Affairs, Govi of

Smi, Sumita Bagchi,
e Issues of Arbitration

West Bengal took the chair. The meeting had been convened in connection with th
hetween ADDA & BSIDL along with other lssues.

The Chairperson requested the Chief Excecutive Officer, Asansol - Durgapur Development Autharity to stale

he cases of dispute between ADDA & BSIDL.

Tie Chief Executive Officer, Asansol - Durgacur Development Authority statcd that the Bengal Shristi
Infrastructure Development Limited & Asansol — Durgapur Develapment Authority entered into a joint venture
in 2001 signing MOU with equal rpammhip for the purpose of construction and implementation of various
Durgapur, Kanyapur and Mangalpur. The MOUs, the Joint Vénture Agreement, the
Modification Agreement, were signed between the parties, As a party, ADDA contributed a quantum of land

afmeasuring 74.97 acres at Kanyapur and Mangalpur to develop integrated township for providing housing and
records and survey plar, it was found that the total area of land which had

projects at City Centre,

allied facilities. During scrutiny of
heen hinded over was 89.55 acres and not 74,97 acres. Then the 50% of the land premium for this excess 14.58

pated as loan o BSIDL. The rest 50% was depasited . as land premium. After th

acres of land, was @
Bengal in 2012, ADDA claimed

promulgation of the new Land Allotment Policy of the Govt, of West

Differential Land Premium for the portion of land over which any work was not started from the date of handing

over possession, \den BSIDL refused to give ‘any payment on account of DLP due to a clause in the

Development Agreement in whigh it _}-mﬁ' stated that land premium was final and could not be re-

negﬂtiamienhamﬂ&talaagd./ ATTESTED
V4 5. CHAUDHUR]
¥ * NOTARY

COVT.
Rega. No-csaas | | SEP W

Bidhannagar Court
List.-North 24 Pgs



The Director, Bengal Shristi Infrastructure Development Lid. explained that BSIDL needed fund 1o camry o1
the projects at thar time, Financial Institutions were then demanding NOC of ADDA from BSIDL against th
loans offered 1o BSIDL for mortgaging the demised Jand, Without having such NOC, BSIDL is still sufferin,
from paueity of fund. Besides that registration of severa) projects are alse pending with ADDA. In spite of sucl
financial situation, BSIDL paid Rs, 30 Lakh recently 1o ADDA. The Director, BSIDL assured to repay th
interest of the loan as on 2012 in 03 instaiments, Dividend in 02 instalmenis and the principal amount of loan i

instalments oo, He also requested ADDA to process the pending issues now,

ADDA appointed an arbitrator to seltle the issses but the judgement was awarded against ADDA. Being no
safisficd with the award, ADDA filed an appeal against that award in the Hon®ble Distriet Court, Burdwan.,

The CEQ, ADDA requested to settle at least the interest pant of the loan, disbursement of dividend an

principal amount of the loan as early as possible.

Afier a fong, thread bare discussion on these disputed issues, the following decisions. were unanimously

Eaken -

I “The interest on the loan compongnt to be re-paid by BSIDL to ADDA in 5 instalments.

. Repayment of remaining outstanding dues of dividend & the principal smount to be done as pe
instalments. The Director, BSIDL may furnish instalment chart specifying time of repaying instalments.,

3. The pending regisirations will be taken up from the end of ADDA.

4. Other issues will be resalvied as usual in due course through joint sitting of ADDA and Shristi.

S The notice of the Board meeting of Shristi may be communicated to the CEQ, ADDA at least 01 [one

week priorio the mesting.

As there was no other relevant topic on the present issue, the meeting ended afler giving thanks 1o all the

members with the expectation for reselving the dead lock and ensuring smooth progress of the project

\ )&‘LT%
Joint Searelary

S. CHAUDHUR! 1o the Govt, of West Benga
* NOTARY »
GOVT. OF mnDiA
gd. Mo,-6584/08 '
daannagar Court
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