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BEFORE MR. DEBASHIS KUNDU,
SOLE ARBITRATOR

In the matter of;

Arbitration and Conciliation Act, 1996:
And

In the matter of:

Arbitration Agreement dated 18" April.

2012;
And

In the matter of:

Disputes and differences




05 SEP 204

HIGH Tk, K

KATA 70

e ——

9 5 SEP 2



Amongsl

k- sri  Prosenjit gaha, residing at
A P.C. Sarani, Deshbandhupara. &iliguri
734004, Distriet - Darjeeling;

. gri Ajit Saba, residing at s PO
Sarani, Deshbandhupars, siliguri
734004, Distriet — Darjeeling;

3. 51 Bijoy Saha, regiding at APC.
Sarani, Deghbandhupara, Siliguri
734004, District = Darjecling:

a. gri  Goutam Spha, residing Al
A.P.C. Sarani, Deshbandhupara.:  Gikigurl
734004, District -ﬂ:-.r_]&elmg,,

- Prakash Distillery & Chemicals
Co. Lid., having i1e registercd pffice 61
Hotel Prakash Building. 4" Floor, Hill
Cart Road. Siliguri;

. Bhojnarain Tes Co. Ltd.. having
its r:gmmcl office at l,h:nte'l Prakash
Building. 4™ Floor, Hill Cart Road,
Siligurl:

7. Canon Papet industries Pyt Lide
having 118 registered office at Hatel
Prakash Building. 4™ Floor, Hill Cart
Ronad. Siliguris

B. gahaji Finance Pt Ltd., having
its registered office at Hotel Prakash

Building. 4* Floor, Hill Cart Road.
Sikiguri;
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AWARD

L The parties to the dispute, namely, (1) Sri Prosenjit Saha: {2) Sri Ajit
Sahu: (3) Bijoy Saha; and (4) Uoutam Saha; are brothers having joint
ownership, contrel and management in the warious businesses and
properiies most of which were established/ purchased by their late father
including four compunics being the party Mos. (5) Prakash Distillery .3
Chemicals Co. Lid. (hereinafier referred to as “ppakash™); (6) Bhojnarain
Ten Co, Ltd. (hercimailer referred to as “Bhojnarain™); (7) Canon Paper
Tndusiries Py 1ad. thereinaller referred 1o as “Canon™); and (8) Sahaji

Finanee Pvi, Lod, (Boreinaiter referred to as “Sahaji™).

-

2 That the four bruthers alongwith their family members and relatives
as also their late purents werefare the sharcholders of the aforesaid four
companies. The details of such shareholdings in the four companies are
certified by the Direciors of said companics as on 30" Movember. 2013,

which nre annexed hereto and collectively marked as annexure *X".

3, After the death ol their late father, various disputes and differences
arose hetween the purly Mus, | 1o 4 over a period of time with regard to the

control and management of the uffairs of the said four companies.”

4, Inusmuch such aforesaid disputes and differences between the
parties grew by the day. the four brothers at long last agreed to reselve their
disputes and differences through an arbitration proceeding. Accordingly.
the party Nos. | o 4 entered into an arbitration agreement dated 18" April,
2012 and appoimted the undersigned as the sole arbitrator to resolve the
disputes and distribete the suid Four ¢n'm1:lm-|iea along with their assets and
liabililies pertaining (hereto.  The four companies also ook Board
esolutions an 1E™ Agril. 2012 to submit themselves 10 the arbitration

procecdings betune this Arhitral Tribunal.
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3. I'he undersigned accepted such appointment as the Sole Arbitrator

+

and thercafier entered 1o reference.

. According to the werms of the reference, it was, inter alia, agreed by
wind between the partics that i would not be obligatory on my part o make
4 speaking or i reasencd Sward and/or maintain regular minules and that 1
would he entitled 1o have the right to proceed summarily and elso to make

imterim awards,

T Further it was apreed between the parties that 1 would not be obliged
o Fallow the procedurnl law. including taking of evidence. gnd would be at
ljherty 1o set up my Own procedures and 1 would also have the power to
pejeet any evidence tendered by any party without pesigning ony reason
therelor, Further, the puriics had apreed that the award/awards made by me
wauld be final. conclusive and binding upon the pariies.

8. At the very vulsel; the Party Nos. 1 1o 4 had represented 1o fe that
sach one of them was representing his respective family m:mbar;-’rﬁlatiwrs-.
wha were also sharcholders in the gaid four companies and in course ol the
arbitrntion proceedings: each of the four brothers would represent his

branch of family andior his relatives.

0 &1 the {irst nrhitral sitling, the parties agreed that they would not file
any statement ol claim and that they would only rely on the documenis
submitled before nme s alsa individual statements made in :.'1:|-IL|.1.'5;.'- of the
arbitral proceedings.  The parties had submitied the Balance Sheetls and
Profit & Loss Aveounls s alse the Annuel Rewens of the said fiour
companies in course wl the subsequent arbitral proceedings. ho one has
disputed the corveciness of such records and documents submitted before

1.

iR After hearing the parties at length ana on poing through the
documents and records subimitied before me, I came 1o the conclusion that
the valuations of the siid four pompinies were reqaired to be [irst assessed

hefore proceeding Turiber and thus the party Nos. | to 4 were directed i




assess the valuation of the said four companies through @ Chartered
Waluer/ Accountant, They. however, agread amongst themselves that they
would make self pssessment of the valuation of the said four companies
taking inio account the bank liabilitics and hand over such individual

valuation by the four brothers 10 M for taking further sieps, to which 1

pgreed. *

t1. The main immovable assel of the family is aboul 420 cottahs of land
belonging 1o Prakash lying and situate ol Dagapur, Shligur {hereinafter
referred to as “Dagapur Land™), which lands were purchased by Prakash over a
period of several years and under several deeds of conveyances. Only afler
getting the valuation of the said four companies, the Dagapur land could be
divided amongst the four brothers/companies 1o equitably distribute amongst

the four companies the proportionate share in the Dagepur land.

iz, {On questioning the parties as to the guantum of land required by
Prakash to run its own factory at Dagapur, 1 was informed by all the four
hrothers that about 40 eottphs was sufficient 1o engble Prakash to run its
factory ot Dagapur. Thus 430 - 40 cottahs = 380 cottahs of land was
surplus to the requirement of Prakash and the same could be distributed
arnongst the four companies proportionately.

13 I sccordingly directed the four brothers to assess the valvation of

380 cottahs of land of Prakash required 1o be distributed.

[ 4. The party Mos. 1 10 4 subseguently gubmitted their individual selt-
valuation of the four companies 1o the undersigned. After receiving the
individual valuations, I took the average the same 10 come to o final

valuation of the tour companics, which are as under:-

{Valuation of the mmmuy'g;- including

Inq_:lgﬂir_tg Bank Liabjiitics)

(Rs, Cropas)
Prakash Distillery & Chemicals Co. Pvi. Lrd. 12.00
Bhojnarain Tea Co. L. 18.00
Canon Paper Industries Pyl Lad. 3.00

Sahaji Finance Pvt. Ltd, 2,50
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15. In so far as the valuation of the surplus land at Dagapur is
concerned, | was informed by all the four brothers that the market value per
cottah of land at the locale would be between Rs.B lacs to Rs.8.5 lacs, The
four brothers also apprised me that they had informally surveved the
Dagapur Land and found out that around 372 cottahs of land is physically
available instead of 380 cotshs and therefore, 1 have based my further
caleulations on the basis of 372 Cottahs of land instead of 380 Coltahs.
However, if &t the time subsequently or at the final survey of the land if
there is any further change in the quantum of land (372 couashs) then the
same shall be proportionately added/reduced from the individual alloiments
on the basis of the percentage which has been calculated hereinafter

6. | have for the purpose of coming to a valuation of the surplus land
accepted the lower rate that is Rs.B lacs per cottah as the base price and
thereafter multiplicd the same with the total quantum of land (372 coutehs).
which came 10 29.76 crores which is rounded off to 29.50 which, however,
wns rounded off to Rs,29.50 crores.

e 8 Thus aggregete value of the four companies which comes m Rs.28.50
crores {12 + 11 + 3 + 2.5 =~ Rs.28.5 crores) is added to the valuation of the surplus
land at Degapur being Rs.29.50 crores. Therefore, the total value of the family

assets (valuation of the four companies and Liagapur Land) comes to Rs.58 crores.

1E. Therefore, the individual share in the family assets amongst the four
broihers is Rs.14.5 crores (Rs.58 crotes / 4 < F.s.14.5 erores).

19. Thus, having errived at the individual valuations of the lour
companies, | now propos to equitably distribute the Dagapur land amongst
the four companies to come 1o a final valuation of the four companies slong

with the proportionate share of land a1 Dagapur.

20. Mow for the purpose of distributing the propertionate share ol the
surplus land, I have first subtracted the valuation of the four companies
from the individual valuation in the family assets of each brother (ie Rs.14.5
crores] and the difference between the valuation of the companies from the

individual family assets would be thus supplemented by adding the wlumu:rn of




the proportionate surplus land so that the ultimate valuation of the i:'.u:‘-i‘-‘i.d.ull]-
companies along with the proportionate qurplus land comes o Rs.14.5 crores. For
ihis reason [ bave converted the valuation of the surplus land (Rs.29.5 crores) on 4
percentage basis from which the share of the four companics in the gurplus lamd a1
Dragapur has been calculated, the result of which 15 stated hercunder:-

(Rs, In Crores)
|_?~ila.me of the | Allocated Value Less - Drifferential value between the
| Company amongst the Valuation of | allocated farnily asset sl the
total Family the individual | individual and the campany in
| Assets for each Company question is now @ b |
| individual supplemented by value of
surplus land ot Dagaput
Prakash 14.50 || ) 12.0 25
| 1
Bhojnarasin 14,50 I| (-) 11.0 1.5 |
|-'|:II.'I!'I|I.I!I|'I 1450 <y 3.0 1.5 .
e : |
[
| Sahaj 4.5 -y X 12.0. _\
I_nhaj l 14.50 (=) 2.5 |I 2 _|
o 0 !' ] l' g
#. =) 28, 29,
B |I 5 | & 5 |I 5 l
21.

In this coniext, a sketch map showing the demarcated portion of the
proportionnie percentage of the surplus land of the four p:mi-:s.-'u;ﬁmpani.c.n
s annexed hereto and marked Y™,

52,  On the basis of the sbove calculations., the percentage of the surplus
land amongst the four companies as also the quantum thereof 13 as under:-

mame of the Percenlage Quantum of the land thus allocates
Company (Rounded off} out the 372 Cottahs (Ro
Prakash 2.5/29.5X100 = 32,00 Cottahs
B.6%

Hhojnarain 1.529 56100 = 44,00 Cottahs
11.9%

Canon 11.5/29.5X 100 = (44,50 Cottahs
38.9% .

Sahaji 12.0¢29.5X100 = 15100 Cotehs
40.6%

372 Cotlahs




23 Since the valuation of the total family assels was not disputed by any
of the parties, as such. the only way to peacefully resclve the basis of
alloeation of the four companies amongst the parties Nos. 1 to 4 was
through a system of lottery.

24, Accordingly. on 7 geptember, 2013 a lottery was held amongst the
four brothers in my chamber at 61/7, Moare Avenue, Kolkata — 700 040 for
allocation of the four companies along with their proportionate ‘share of
land at Dagapur, Siliguri, the result of which is ns follows:-

Mame of the Party Name of the Company allocated alongwith the
quantum of land gt Deeanur

Sri Prosenjit Saha Bhaojnarain Tea Co. Lid.

Sri Ajit Seha Canon Paper Industries Pvi. Lid. .

Sri Bijor Saha Prakash Distillery & Chemicals Co. I:.td.

Sri Goutam Saha Sahaji Finance Pvt. Lid,

35 That in so far as the land in Mouza — Rangia, Shibmandir, Siliguri
adjacent to the existing land of Canon standing in the name of the four
party Nos, 1 to 4 being Deed No. 2706 of 2005 is concerned, the same will
heneeforth be transferred solely and exclusively in favour of Mr. Ajit Saha
and/or his nominees and necessary registration of such by the other three
brothers in the name of the party No. 2 andior his nominees be executed
within a period of two months. Accordingly, | hold and award the same.

26 Thus the final allocation of the four companies being party Nos, 3 10
8 along with its proportionate share of land at Dagapur which is presently
awned by Prakash is now distributed and is to be owned, possessed and

enjoved by the four brothers/companies in the manner Aas stated
haereinbelow:




Mame
of the Party
S Prosenjit Saha
Sri Ajt Saha

Sri Bijoy Saha

i Goutam Saha

il | accordinghy
companies along with their
Prakash at Dagapur, Siliguri, 1
paragraph 24 above, between the Party MNos. | to 4.

2% 1 also hold snd award that 40 cottahs of land belong

will be treated exclusiv

14, | direct that the aforess
parlics/companiss, as m
with 40 Cottahs o

awned, occupie

S

Allpeat

Bhojnarain Tea Co. Ltd.

Canon Paper Induswies Pvi

Lad.

Prokash Distillery
Chemicals Co. Lid.

Sahaji Finance Pvi. Lid,

paragraph 24 hereinabove.

10, In so far as the shares of the parties which are held

.

four companies nre concerned, it s directed ns

Total Land 372 Cottas
Percentage
of Land
allocated
o the Cuuatity of
individual/ . Land
sompany Allgcated
| 1.9% 44,00 Cotiahs
38.9% 144.0 Cottahs
#.6% 33.0 Cottahs

40.6%

follows:-

151.00 Corahs

hold and award aforesaid allocation of the four
proportionate share of 1he surplus lond of

i the manner as more fully stated n

ing .lu Prakash
ely owned by Prakash which will be in addition 1o
the quantum of tand allocated out of the aforesaid su
more fully stated in pﬂ:ﬁ-ﬂmph..a 24 hereinabove.

rplus Dagapur land

id guantum of land allotted to the individual
ore fully stated in paragraph 24 hereinabove. along
§ land of Prakash awarded under this Award is 1o be
d4 and enjoyed by the parties as more fully stated in

by them in the
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{a) The shares of the decensed parents of the four brothers held in

the above four companies Are awarded to 1he concerned parky in

¥

whose favour such particular company has now best pllocated 1o the

exclusion of otheF parties, more pmtin:mnr'r,' siated 10 paragraph 24.

(b Prakash heing the holding CcOMPORY af Canon, having
appmxi.mmcl.y g(%u of the jssued and paid-up capital thereof shall
within & month from ihe date of making and publishing this Award

jransfer all i8 chares in Canan 1o Sri Ajit Saha andlor his pominces

and execule the transfer forms S0 that accessary forms can he filed
before the Registrar of Companics, West Bengal to effeciuslé fully

the teansfer of Canen 1o Sri Ajit Sahain rerms of the instant Avward.

Led All the shares held by the parties in the cOMpanies whieh

under this Awnrd have nol been alipcated to them of their Tamily
members, friends and nomineas, hey shall transfer such shares 10 Lhe

allotige of the individual company under this Award o7 his noMminees

and they shall handover the share certificates alongwith the transfer

decds duly executcd by them within one month from the date of

making and publishing this Award so thal the entire shareholding of

the individual company belongs exclusively 1o the party o wham i

has now bheesn allocated under this Award, It js made clear that thit

the transferors of such shares <hall sign the necasSary transfer deeds

and handover the share certiflcates within one month s0 that requisite

forms can be filed hefore the Registrat of Companies. Wwest Bengal.

3. Likewist, all the parties andfor theit Family members will rEsign

from the Board of Directors of hose companics which have not been

allpcated to them under this Award within one month from the date of
making ond publishing this Award 50 that the said companies cun By

(helr new RBoard of Direciors and also NECEss

point
ary Form — 3125 can be filed
with the Registrod of Companies, West Bengal.

31, With the making and p-n'nﬁ:ih'mg of this Award, the puartie

the individual companics have heen allocated maTe Fully stated i parag:aph
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24 hereinbefore shall have the exclusive right. title. and imlerest 10 rum,
maonage and control the affairs of such company 50 allocated to him. After
making and publishing of this Award, no 512ps, however, shall be taken by
amy party who has not heen allocated the other companies which has not
been allotied him detrimental or against the interest of such companies till o
new Board of Directots 18 appoinied by the party to whom such :?mﬁa.n}- iz
allocated under this Award. Further they shall not seek or take any steps 1o
sell. dispose of, alienate, encumber, deal with of create any third party
inierest in such company or OVer and in respect of the shares of such
company and anything done contrary to the directions passed in the matant

Award shall be ireated and declared aull and void;

L/E’I. This Award directs the parties to treat the @ccounts of the four

companies being party Nos. 5 to 8 as joint familv companies upte 31
March, 2014, after which said companies shall be held to be no longer joint
family properties and would be treated as companies owned, managed and

controlled by the party 0 whom such company has been allocated.

,_,/3-4. Even though at the time of lottery of the four companies [t was

specifically recorded that the said companies were o be allotted with all
vheir assets and linbilities, yet | feel that the four parties had initially agreed
sven before me that they were willing 1o divide amongst llu:Tl‘l-SﬂvHE the
hank liabilities of the four companics as on 10" September, 2013 since they
felt that it was a joint fnmii-‘j.r companies till 30™ September, 2013 and were
being jeintly run. managed and controlled by the party MNos. 1 to 4 as family
companies. | accordingly. hold and direct that all the bank dues pending as
on 30™ September, 2013 shall be equaily divided amongst the four parties
and paid off to the concerned bonk and any ligbility thereafler i e with
sffect from 17 October, 2013) would be on account of the party o whaor
such company has been allotted under this award and such liability is w0 be
liquidated by him.

35, | direct the for a pericd of six months from making and publishing of
this Award, the party No, 3 shall pay & sum of Rs.2,00,000/ (Rupees two
lacs only) per month to the party No. 7 without claiming refund of the




same. Similarly the party No. | shall pay a sum of Rs.1,00,000/- (Rupees
pne lac) per month for a peried of six months 10 the party No, 4 without
claiming refund of the same. :

e

-

i1 has been stated by all the four parties that presently they arc not in
a position 1o make full payment of the bank liabilities without resorting 10
cale their individual portions of the surplus land at Dagapur, As such, |
hold and award that within a period of three menths from the date of
making and publishing of this award, the four parties, now being the owners
of the respective companies allocated to them shall endeavour and sell their
portion of land to the extent required to meet the bank liabilities which are
joint in nature till 30™ September, 2013, and in so far ms the additional
Liabilities of the bank with effect from 1* October, 2013 is concerned, the
<ame shall be made by the party Mos. 1 and 3 out of their own funds. This
will. however, not prevent any of the parties from raising funds on his own
from any other source without resortlng (0 sale of his individual portion of

the said surplus land

37, Immediately upon payment and/or liguidation of the Rmkl liabilities
i the manner as more fully stated hereinbefore, the title deeds of Prakash
regarding Dagepur land as also land of Sahaji presently hypothecated in
favour of Bhojnarsin with bank and/or any other title deeds of the parties
herein that may have been deposited with the banks pertaining to any af the
other assets of any of the of the companies shall required to be released

after payment of the bank dues and handed over to the owner of the
properties who has been awarded such property under this award,

k] It is further direcied that any litigation pending by Or agansi any
four company shail be the sole responsibility and liability af the new
management in terms of the snstant Award excepting in cases of criminal
proceedings or the like, if any.

1n in so far as the personal guaraniees and/or corporate guaraniees, if
any, have been given lo the hanks or financial institutions for 1-:-h1:::||1lng.

toans from them. sueh loanee company will be required to discharge the
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personal guarantees in which the other parties and/or their nominees aparn
from the party to whom such company has been allocated have given such
personal guarantess or the corporate guaraniecs by replacing those
guarnnees with new/(resh guarantees acceptable 1o the coneerned bank or

financial instiution,

¥~ 40,  Apart from the joint bank liabilities as on 30™ September; 2013 as
stated hereinbefore, ‘any or all other lighilities of the concerned company
which has not been allocated 1o the individual parties shall be sole liability
of the concerned company (o the exclusion of the others.
L-31. All movable and immovable assets, propertics, companics ete. S0
allocated under this Award are and shall be treated on an “8s is where i3
and whatever there is” basis save o the extent expressly mentioned in the
foregoing paragraphs of the ingtant award. Each party shall be ‘absolutely
aptitled to his allotment under this Award without any jnterference or
disturbance from the other party/parties and shall be at liberty to deal with
ar dispose of the sume, including sale, transfer, morigage, lease etc, as he
may 5o deem fit and proper.

42, It is further made clear that since Prakash is the owner of the surplus
lands and the same is being distributed amongst the four companies, the
gquantum of land allogated to the other three companies, namely,-Bhojnarain,
Canon and Sahaji, at the ume of registration of ihereafter, any amount
required to be paid by wiy of capital gains of otherwise under the provisions
of the Income Tax Act, 1961 by Prakash by reason of sale/transfer of such
land to the other three companies will be paid off by the rransferees of such
lund since Praknsh is not parting with or teansferring the said lands
voluntarily but the same are being distributed under the instant Award
amongst the pariies. It is further dirccted that all stamp duties and/or
vegistration charges required for the purpose of registration of the surplus
land a1 Dagapur, Siliguri in the names of Bhojnarain, Canon. Sahaji andlor
‘heir nominees shall be paid by the transferees and ot by Prakash.
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43 Eighl cOpics ar this award are made, cacll cOPY primed an i ReERs
juclicrih stamp paper al fis. 5ilk- aad cach party ¢ eptitied 1 & SOPY therewt.

All The cight suwpies o this s wand will he treated opripinals.
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